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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 6th day of July, 1994

Petition of

BRODI E L. GRAY

for review of the denial by Docket SM 4107
the Adm nistrator of the
Federal Avi ation Adm nistration

of ;he issuance of an airnman
medi cal certificate.
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CPI Nl ON AND ORDER

Petitioner, acting pro se, has appealed fromthe oral
initial decision issued by Adm nistrative Law Judge WIIliam A
Pope, Il at the conclusion of an evidentiary hearing held in this
matter on March 30, 1994.' In that decision, the |aw judge
uphel d the FAA's denial of petitioner's application for a third-
cl ass nedical certificate based on petitioner's failure to neet

t he nedi cal standards set forth in 14 CF. R 67.17(e)(1)(iii) and

! Attached is an excerpt fromthe hearing transcript
containing the oral initial decision.
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(f)(2).2 For the reasons discussed bel ow, petitioner's appeal is
denied and the initial decision is affirned.

The FAA's final denial letter, issued to petitioner by the
Federal Air Surgeon, gave the follow ng reasons for petitioner's
di squalification: 1) inplantation of a pacemaker for bradycardia
[ sl ower than normal heart rate]; 2) history of atrial dysrhythma
[ @abnornmal heart rate]; 3) ischemc response [insufficient blood
flowto the heart] to treadm || exercise testing; and 4)
abdom nal aortic aneurysm[abnormal dilation of the aorta]. The
dysrhythm a and the ischem c response to exercise were cited as

mani f estations of coronary heart disease. |In sum the Federal

2 Sections 67.17(e)(1)(iii) and (f)(2) provide as foll ows:

867.17 Third-class nmedical certificate.
* * *

(e) Cardiovascular. (1) No established nedical history
or clinical diagnosis of --
* * *

(1i1) Coronary heart disease that has required treatnent
or, if untreated, that has been synptomatic or clinically
significant.

(f) General nedical condition:

(2) No other organic, functional or structural disease,
defect, or limtation that the Federal Air Surgeon finds --

(1) Makes the applicant unable to safely performthe
duties or exercise the privileges of the airman certificate
that he holds or for which he is applying; or

(11) May reasonably be expected, within two years after
the finding, to make himunable to performthose duties or
exerci se those privil eges;

and the findings are based on the case history and
appropriate, qualified, nmedical judgnent relating to the
condi tion invol ved.

The Admnistrator's denial cited sim !l ar subsections of sections
67.13 and 67.15, which set forth the nedical standards for first-
and second-cl ass certification.
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Air Surgeon concluded that petitioner's nedical conditions were
"inconpatible with aviation safety.” (Exhibit J-1, p. 7.)

At the hearing, petitioner joined the Adm nistrator in
submtting into evidence his FAA nedical file, but offered no
addi ti onal nedical evidence or testinony, although it was his
burden to prove that he net the rel evant medical standards.® He
did not deny having any of the cited conditions. Rather, wth
regard to his pacenaker, he noted that one of his doctors
recommended in a letter that the FAA give "favorable
consideration” to petitioner's application in |light of what he
(the doctor) calculated to be the negligible risk of petitioner's
pacemaker failing during the relatively few hours petitioner
flies per year.?

Petitioner testified that in the one year that he flew after
i npl antation of the pacemaker (before the expiration of his
previ ously-granted nedical certificate), he experienced no
trouble. Petitioner also offered the testinony of a pilot friend
who stated that he observed no difference in petitioner's flying
abilities before and after inplantation of the pacenaker.
Regardi ng his aneurysm petitioner opined that the two percent
risk of rupture -- which was referenced in a letter witten by
the Adm nistrator's expert witness -- should be deened

accept abl e.

% I'n proceedings involving certificate denials the burden of
proof is on the petitioner. 49 C. F.R 821.25.

* Petitioner testified that he flies approximately 12 to 15
hours per year, purely for pleasure.
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The Adm nistrator's expert witness (Dr. MIlton J. Sands), a
cardi ol ogist, testified about the risks and inplications of each
of petitioner's nedical conditions. Specifically, he testified
that while petitioner's bradycardia (Il ow heart rate) was
currently being conpensated for by his pacenaker, if the
pacemaker were to stop working or malfunction the bradycardia and
its potential risks would re-enmerge. Specifically, Dr. Sands
i ndi cated that bradycardia can | ead to sudden | oss of
consci ousness; passing out; "graying out" (feeling as if one is
about to pass out); or subtle changes in cognitive functioning,
especi ally under pressure and at higher altitudes. He noted
that, according to petitioner's nedical records, before
i npl antation of petitioner's pacenmaker his bradycardia caused him
to have congestive heart failure, evidenced by shortness of
breath and fluid retention in his lungs and | egs.
Mor eover, he explained that the underlying bradycardia could
worsen at any tinme, even to the point where a failure or
mal function of petitioner's pacemaker could result in death.
Because of the serious risks associated with petitioner's
underlying condition -- bradycardia -- Dr. Sands enphasi zed t hat
the functioning of petitioner's pacemaker should be closely
moni t or ed. ®

As for petitioner's history of atrial dysrhythm a and

> Dr. Sands testified that, pursuant to the generally
accepted Medi care guidelines, pacenakers should be tested every
three nmonths for the first 36 nonths, and every two nonths
thereafter.
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ischema, Dr. Sands testified that after inplantation of the
pacemaker to correct his bradycardia, petitioner devel oped
intermttent tachycardia (a faster than normal heart rate). It
was nost pronounced in response to an exercise test, but a
slightly elevated heart rate was al so recorded at other tines,
even Wi thout exercise. Dr. Sands noted that petitioner did not
respond well to the tachycardia. Specifically, he devel oped
ischema (insufficient blood flowto the heart) and his bl ood
pressure dropped. Dr. Sands stated that petitioner's tachycardia
coul d worsen, possibly leading to heart failure or a heart
attack, and observed that this condition could conprom se his
ability to function during flight. He also testified that
petitioner's bradycardia, tachycardia, and ischem a were very
i kely due to underlying coronary heart disease.

Finally, Dr. Sands addressed petitioner's aortic aneurysm
He testified that ruptured aneurysnms are a maj or cause of sudden
death. Even though petitioner's aneurysmis relatively snal
(3.9 centineters), and research shows the annual risk of rupture
at its current size to be only two percent, Dr. Sands cautioned
t hat the aneurysm coul d expand unpredi ctably, and that the risk
of rupture goes up dramatically as the aneurysmincreases in
size. Indeed, he testified that 80 percent of such aneurysns do
expand, and that the expansion could be rapid. Because of the
extrenme pain associated wth expansion prior to rupture and the
obvi ous safety inplications of rupture, Dr. Sands classified this

condition as a high risk to aviation safety. 1In his opinion, the
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aneurysm al one, even w thout petitioner's other nedical
conditions, was disqualifying for any type of nedical
certification.

Wth respect to the specific regul ati ons under which
petitioner was found disqualified, Dr. Sands testified that
petitioner's medical records reveal ed an established nedi cal
hi story of coronary heart di sease which was clinically
si gnificant (disqualifying under section 67.17(e)(1)(iii)); and
that he had an organic, functional, or structural disease, defect
or limtation which would make himunable to safely performthe
duties or exercise the privileges of an airman's certificate
(di squal i fying under section 67.17(f)(2)). In sum Dr. Sands
concl uded that the conbination of petitioner's nultiple nedical
condi tions presented an unacceptable risk to aviation safety, and
rendered himan unsuitabl e candidate for unrestricted nedi cal
certification.®

In his initial decision, the |aw judge relied on the nedi cal

® Dr. Sands noted that if petitioner did not have the aortic
aneurysm and if his remaining conditions were nonitored and kept
under control, he would recommend that the FAA find himnedically
qualified, but only for a restricted certificate, known as a
speci al issuance. The continued validity of such a certificate
is generally conditioned on favorable results of regular nedical
monitoring and testing, or is otherwise limted. See 14 C F. R
67.19. The decision whether or not to issue a restricted
certificate to an applicant who does not neet the nedi cal
standards set forth in 14 CF. R Part 67 is discretionary with
the Adm nistrator, and is not reviewable by the Board. Petition
of Doe, 5 NTSB 41, 43 (1985) (Board's authority extends only to
ordering the issuance of unrestricted airman nedi ca
certificates); Admnistrator v. Martin, 4 NISB 1666, 1667 (1984)
(Board does not have discretion to exenpt applicants froma
regul ation that nmakes a di sorder disqualifying).
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findings and concl usions given by Dr. Sands, noting that
petitioner had offered no evidence in rebuttal. The |aw judge
accepted as reasonable Dr. Sands' conclusion that the cumul ative
effect of petitioner's nedical problens -- especially the
unpredi ctabl e nature of the aneurysnl -- was too high. The |aw
judge found that petitioner had not net his burden of proving
medi cal qualification, and held that "[petitioner's] nedical
conditions place himat risk of sudden catastrophic
i ncapacitating events of greater proportions then [sic] is
acceptable for aviation safety,” and that he did not neet the
medi cal standards set forth in sections 67.17(e)(1)(iii) and
(f)(2). (Tr. 101-02.)

On appeal, petitioner nmaintains that his pacemaker does not
represent an unacceptable risk, noting Dr. Sands' agreenent that
-- given the nature of his underlying bradycardia at the present
time -- petitioner would not experience noticeable effects of
pacemaker failure for at |east several hours. However,
petitioner ignores the remainder of Dr. Sands' testinony, which
made cl ear that petitioner's underlying bradycardia could worsen
to the point where | oss of consciousness or death would result
froma pacemaker failure or mal function. Moreover, petitioner's
assertion that the chances of pacenmaker failure are "negligible"

is unsupported in the record. Indeed, we think the Medicare

" The law judge cited our decision in Petition of Shore, 3
NTSB 1631 (1979), where a dissecting aneurysm of the aorta was
found to be disqualifying due to what we found to be the
unacceptabl e ri sk of sudden incapacitation.




8

gui del i nes specifying that pacemakers should be tested every
three nonths, and then (after 36 nonths) every two nonths,
suggest to the contrary. Finally, we can attach no weight to
petitioner's unsupported assertion that he was told a pacenmaker
woul d i nprove his chances of gaining nedical certification.

Petitioner also asserts as support for his recertification
that: the doctor who adm nistered the testing requested by the
FAA recommended that the FAA recertify him Dr. Sands indicated
petitioner's coronary heart disease was "non-critical"; the size
of his aneurysm has not increased in approximtely a year; and
the Experinental Aircraft Association has petitioned the FAA to
all ow sone pilots to self-certify thenselves for nedica
certification and to extend the interval for third-class
recertification fromtwo years to four years. However, none of
these points justify reversal or nodification of the initial
deci si on.

The FAA was not required to accept the opinion of the doctor
who recommended recertification. Moreover, there is no
i ndi cation that he was recommendi ng i ssuance of an unrestricted
certificate, the only type of certificate we are enpowered to
review.® Further, Dr. Sands explained that in characterizing
petitioner's heart disease as "non-critical"” he meant only to
indicate that imedi ate treatnment of that di sease did not appear
to be necessary -- he did not nmean to inply that the di sease was

not clinically significant. The fact that petitioner's aneurysm

8 See footnote 6.
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has not increased in size does not |essen the future risks of
that aneurysm As Dr. Sands nmade clear in his testinony,
expansion | eading to rupture can be rapid and unpredi ctabl e.
Finally, a petition to change the procedures for nedi cal
certification (which has not been accepted by the FAA) clearly
has no inpact on our review of petitioner's nmedical condition

under the existing standards.

ACCORDI NGLY, I T IS ORDERED THAT:
1. Petitioner's appeal is denied;
2. The initial decision is affirmed; and
3. The denial of petitioner's application for nedical
certification is affirned.

HALL, Acting Chairmn, LAUBER, HAMVERSCHM DT and VOGT, Menbers of
the Board, concurred in the above opinion and order.



